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In the Court of Appeals of the District of Columbia. 


No. 2328. 

Or No II. R udolph et al., Appellants. 

vs. 

0. S. ex Rel. Joseph L. Gillott. 


a Supreme Court of the District of Columbia. 

At Law. No. 53363. 

Joseph L. Gillott, Petitioner, 
vs. 

Cuno H. Rudolph, John A. Johnston, and William V. Judson, 
Commissioners of the District of Columbia, Respondents. 

On it eh States of America, 

District of Columbia, xs: 

l»e it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above entitled cause, to wit: 

1 Petition. 

Filed February *27, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53363. 

United States on the Relation of Joseph L. Gillott, Petitioner, 

vs. 

Cuno H. Rudolph, John A. Johnston, and William V. Judson, 
Commissioners of the District of Columbia. 

The ]>etition of Joseph L. Gillott on the relation of the United 
States respectfully represents to the Court as follows: 

1st. That he is a citizen of the United States, a resident of the 
District of Columbia, and a member of the Metropolitan Police Force 
of the District of Columbia, and files this petition in his own right 
as hereinafter set forth. 

2nd. The defendants, Cuno H. Rudolph, John A. Johnston and 
William V. Judson, are citizens of the United States, and residents 
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?[• t ) , ‘ C / . 1 ,) < ,f Cohunl.in. and are sued as Commissioned of the 
.Di. tnct of ( blumhin ns hereinafter sot forth. 

3rd. Heretofore, to wit. on the 17th dnv of January, 1911 neti- 
tioner. being a member of the Metropolitan' Police force as aforesaid 
charges of conduct unbecoming an otlioor. together with specifica- 
tions thereof. were preferred against him bv Richard Sylves¬ 
ter. Major and superintendent of the Police, a copy of said 
ovl r/llfP aI ! (1 ^deification being hereto attached and marked 
exhibit A and prayed to he considered a part hereof. That the 

M fo°-n U \ lar f S T T f< - r tl,e <1{,v of J ‘“»uarv, A. I)., 1911 
at 10..>0 A. M.: that the hearing of said charges was postponed until 

he .^ oml dav of February. OM 1. when ,1m smne was' looi ll for, ,!, ' 
oliu Inal Boaid. nil institution <lulv provided for In- law That 
notwithstanding the fact that petitioner was not guiltv of the eharoes 
preferred against him the said Trial Hoard. on Fell' Sth 1911 ^ 
turned a finding as follows: ’ e ‘ 

■> " < . , f ’‘Pwificot.. and charge: Cuilty. and tin- sentenee of tl.e 

Ho.nd is- that \ on he removed from tin' Police force” 

1 hat thereafter, on the 10th day of Feh.. 191 I. within the time 

f q ih U T -'l li"' , T‘ I ' ,, ’T r fr,,MI the decision and sentence 

Of he i rial Hoard, to the Hoard of missioned of the I) strict 

ol Columbia. That on the 11th day of Feh.. 1911 said Com mis. 

stoners acknowledged receipt of the appeal of petitioner as aforesaid 

ami thereafter, on the Kith day of Feh.. 1911. ,| u . Sili d Coin,nil’ 

sioners addressed to the counsel for petitioner at that time the fol- 

lowing communication: 1 

**Mr. J. 8. Easby-Smith. 426 nth St. X. \\\ 

1>eah Sir: The ..issioners direct me to inform von that they 

Kiant \our appeal fr,.in the decision of the trial Hoard in the ease 
ot 1 mate Joseph 1 t.illolt of the Metropolitan I’oliee Department 

. C.. said appeal to U> submitted in writing to the Connnissioners 
on or before Saturday, February 2.1 Kill -loner. 

Very respectfully. ' „ 

4. 8. Easbv-Smith. 


. 1 hat thereat ter. and on. to wit. the 20th dav of Febniarv 
A. D. 1411. petitioner, through his counsel Wilton T t ‘ * 
hert and J. S. Kasbv-Smith, addressed a letter to the s id Bovdof 
Commissioners ol the following tenor: 1 

Board of Commissioners of the District of Columhia. 

Gentlemen: On Feb. 10th 1911 Lot..,. . * n . 

jk v \i». r c« r.a i n . , * 1. «i kttii was addressed to you 

b\ Mi. J. 8. Easby-Smith, attorney for Private Josenh 1 rnU 

noting an ap]>eal from the finding and sentence of tin* Tri ll r { 
of the Metro,*,li,an Police Dept.. rende,J onThe ' 

adSTthl S dav^' ior^lm'lmariml'of Iff* 

of Feb. Kith, 1911. a letter was received v \lr PV| v Sm'h'h ''7 ' 

the Secretary of the Hoard of Commissioners f f ‘ 

appeal was granted, the same ,o be submitted in writing to the 
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Commissioners on or before Saturday, Feb. 25tli, 1911. As the re- 
quest, in tbe letter of Feb. 10th, 1911, was not for a submission of 
the appeal in writing, but requested a hearing, the meaning of coun¬ 
sel being an oral bearing before the Hoard of Commissioners, the 
offer of allowance to submit reasons in writing is not what is desired. 
Under the laws in force, governing such matters in the District of 
Columbia it is submitted that defendants do not have to request to 
be allowed an appeal, but that such is theirs as a matter of right, and 
its counsel construed the statute, tbe defendant is entitled to an oral 
hearing on same if be so elects. In view of these facts, we request 
that the oral bearing asked for 1 >e granted. This letter is written 
in order that there may be no possible misunderstanding as to the 
decision taken by the defendant as to what he intended by the letter 
of Feb. 10th. 1911, and in order that should it become necessary' for 
these proceedings to be reviewed in Court, that there may be no 
claim as to the defendant having waived any of his rights as he 
conceives them to exist. 

Verv respectfully, 

WILTON J. LAMBERT. 

J. S. EASBY-SMITH. 


That thereafter, and on the 2dd day of Feb. 1911, petitioner’s said 
counsel received the following communication from the said Com¬ 
missioners: 


Messrs. Wilton J. Lambert & J. 8. Easby-Smith. 

Gentlemen: The Commissioners of the District of Columbia di¬ 
rect me to state with respect to your request of the 20th inst. 
4 for an oral hearing in the case of Private Joseph L. Gillott 
of the Metropolitan Police Department, that they are not 
obliged to hear you orally but may require that the appeal shall be 
submitted to them in writing, and that the time for the appeal in 
the case mentioned expires the 25th inst. 

Very res}>ectfullv, 

WILLIAM TINDALL, Secretary. 


4th. Petitioner further says that because of the nature of the pro¬ 
ceedings in his case, and tlie testimony adduced he would not be 
able, through bis counsel, in justice to himself and to his case, to 
properly present said appeal to said Board of Commissioners in w’rit- 
ing: that that fact was communicated to the said Board of Com¬ 
missioners in the letters hereinbefore set out, and that for this reason 
he did not submit to said demand of the Commissioners that he 
present his said appeal in writing, although be was at all times ready 
and willing to have bis counsel appear before the said Board of 
Commissioners, and is ready and willing still, to have his counsel 
appear before the said Board of Commissioners at any time and 
place they mav designate to present his appeal. That he believes 
it would be useless to undertake to submit any reasons in writing 
to said board as action might lie taken merely per forma by separate 
endorsements upon the papers without an examination of the testi- 
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y iew of . " 1C . f i u t for the «*e "f Clark landing in this 
t itftitmner is advised action was had on an ap|ieal without the 
record of testimony ever having been written up 

Petitio, ' e r , furt !‘ er s »>s that under the law he has an absolute 
light to present Ins said appeal orally if he so desires. That bv the 
Aet of Congress, entitled “An Act to amend Sec. One. of an 
Act entided ‘An Act relating to the Metropolitan Poliee 
of the District of Columbia, " approved Feb. 28th, 1901 ” at 
paragraph five it is provided: 1 

"Tlie said Commissioners are also hereby authorized and em¬ 
powered to create one or more trial board or boards, to be composed 
SU< number of persons as said Commissioners may appoint 

thereto for the trial of officers .. members of said police force- 

am said Commissioners are hereby also authorized and empowered 

board k a “tl! i "" el " V 1 ** " f |,r,KV ' h ‘ re before '"cb trial board or 
boards as they may deem proper; and the findings of such trial 

board or boards shall be filial and conclusive unless appeal in writing 

herefrom is made w thin five .lays to the Commissioners of the Di^ 

oriiMv° f C " ' le "" to lie submitted either 

heleon' hall r ‘""i ,lle < *«‘ ision of the said Commissioners 

w « , , . I ' , ; l,, : lusl "‘. : Provi,le<1 - -<u< 1 Commis¬ 

sioners shall not be required. in their review of the sentences and 

wriV/ 1 ^* > i l< ' ,r ' fl * ,oan * or boards. to take evidence, either oral 
written, or documentary. and they shall have |s»wer to reduce or 

niodifi the findings and penalty of the trial board or boards or re- 
mund am case against any officer or member of said poliee force to 
such board or Imards for such further proceedings as tliev mav deem 
necessary: Provide.!. That the chairman for tile t ine being of ^v 

omhs'p?ami' kTl,'*'' T' 1,0 ? llertvt ’.v authorize.1 to a.fmhiiZ 
U, ‘ nil, att,rmat ions of witnesses l>efore such board or 
Imards: Provided further. That all proceedings now pemlingTfom 

' t ?. nl t " l " lr< ] authorized bv said Commissioners shall lie continued 
uceoiding to the practice heretofore existing until final determinn- 
tion thereof: And provided further. That the rules and regulations 
of said Metropolitan police force heretofore promulgated atnfin force 
a e hereby ratified and shall remain in force until changed altered 
amended, or abolished bv said Commissioners ” ' ’ 

dth Petitioner further says that he is innocent of the charge ,>re 
fened against him ns aforesaid; that he feels certain that if he 1^ 
given the opportunity of presenting his apj.ea.1 orallv that the said 
Board of Commissioners will either set aside or reduce or modify 
t ie sentence of dismissal imposed ti|>oii him bv the Trial Board anil 

damaged." 3 K ' V °" op,K>r,uni, - v ‘ ,le ' vil1 be irreparably 

herefore the premises considered, petitioner prays: 

r r* ' i W , nt <)f mail damus mav issue unto the said 

<> Cnno II. Rudolph. William V. Judson and John A John 

. commanding them to grant petitioner an oral hearing 

ot his said appeal from the findings had against him before the 
B T d T ? f P <,n, nnssioners of the District of Columbia. ’ ^ 

*" hat the said Commissioners may be required to have written 
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up the record of all testimony and proceedings had before the Trial 
Hoard for consideration and use at the hearing referred to upon 
the appeal. 

d. And for such other and further relief as the nature of the case 
may require. 

JOSEPH L. GILLOTT. 

WILTON J. LAMBERT, 

RUDOLPH II. YEATMAX. 

Attorney* for Petitioner. 

District of Columbia, **: 

Joseph L. Gillott, being first duly sworn, on oath dejMises and says 
that he has read over 11 le loregoing petition by him subscribed and 
knows the contents thereof; that the matters and facts therein stated 
on his personal knowledge are true, and those stated on information 
and belief he believes to l»e true. 

JOSEPH L. GILLOTT. 

Subscribed and sworn to before me this 25th day of February 
A. D. 1911. 

[seal. I JOSIE A. GORMAN, 

Notary Public, L). C. 

Exhibit “A" to Petition. 

Filed February 27, 1911. 


Department of the Metropolitan Police. 


Washington I). C., January Ylth, 1911. 
To the Police Trial Board of the District of Columbia: 

I hereby charge Private Joseph L. Gillott, with conduct 
7 unbecoming an officer, consisting in this: 

Specification*. 

1. That the said Joseph L. Gillott, a Private of Class Three in the 
Metropolitan Police Force of the District of Columbia, on or about 
the ninth day of October 1910. and on other dates between October 
2nd and December 1st. 1910, did circulate a certain paper or |>etition 
for signature of citizens of the District of Columbia, as a matter of 
retaliation and as a means of discrediting and injuring his superior# 
officers, Acting Lieutenant C. L. Plemmons and Sergeants J. E. 
Wilson and Walter Emerson. 

2. That the Private aforesaid, on or about the ninth day of Octo¬ 
ber 1910, did present to one Edward, a citizen of the District of 
Columbia, a paper or petition, with the request that he procure sig¬ 
natures thereto and that the said Forrest, as Chairman of the Law 
and Order Committee of the Garfield Citizens’ Association, place the 
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said paper or petition before the said Association, with the view of 
reflecting ujkmi the conduct and injuring Acting Lieutenant C. L. 
I lemmons, and Sergeants J. K. \\ ilson and Walter Emerson, supe¬ 
rior officers of the said (iillott in the* Metropolitan Police Force, who 
had l*‘en directed to maintain an observance of the regulations gov¬ 
erning the Metropolitan Police Force. 

'>. I hat the I ii\ate aforesaid did aid and cause to he ma<lc certain 
charges against his sujorior officers. Acting Lieutenant C. L. Plem- 
mons and Sergeants J. E. Wilson and Walter Emerson, to the Com¬ 
missioners of the District of Columbia, without the knowledge of 
his superior and commanding officer. Captain W. T. Anderson. 

I.his in the District of Columbia, while on and off duty, to the 

prejudice of good discipline and to the discredit of the Metropolitan 
Police Force. 

On the complaint of Inspector Francis E. Cross. 

RICHARD SYLVESTER, 

Major and Superintendent of Police. 


To private Joseph L. Gillott, M. P. 

Like notice that the foregoing charges have been preferred 
against you and that your trial upon said charges will take place 
before the Police Trial Board of the District of Columbia, in Police 
( ourt Building, in the City of Washington, in said District on the 
twenty-first day of January, 1911, at 10:30 o'clock A. M 
* and you are hereby ordered to report to said Trial Board at 
the time and place stated, to make answer thereto. 

RICHARD SYLVESTER. 

Major and Superintendent of Police. 


I admit due personal service of a copy of the alx>ve charges speci¬ 
fications, and notice of trial, this — dav of_ 191_. 


A ) oncer. 

Filed March 9, 1911 


The answer of the resj>ondents. Cuno II. Rudolph, John A. .Tohn- 
.-t<m, and V illiam A . Judson. as Commissioners of the District of 
Columbia, to the petition and rule issued in this cause requiring 
them t<> show cause why the writ of mandamus should not issue 
against them to grant petitioner an oral hearing on his appeal from 
the finding and sentence of the Trial Board of the Metroinditan 
Police Force of the District of Columbia, respectfully shows to the 
Court: 

1 A: 2. These respondents admit the citizenship of the petitioner 
and that he was a member of the Metropolitan Police Force. They 
also admit that they are the Commissioners of the District of 
9 Columbia. ° 

3. Answering the third paragraph of said petition these 
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respondents say that tin* charges and specifications referred to in 
the said paragraph were duly made against the petitioner as a mem¬ 
ber of the Metrojxditan Police Force. 

Further answering these respondents say that a Trial Board con¬ 
sisting of James F. Smith, Assistant Corporation Counsel, as Chair¬ 
man, Michael Byrnes, Captain, and J. A. Duvall, Lieutenant, the 
two latter being memtars of the Metropolitan Police Force of the 
District of Columbia, was duly constituted to hear and determine the 
said charges and specifications aforesaid; that, to wit, on the 21st 
day ot February, 1911, the said Trial Board convened, the petitioner 
Wing present with his counsel Mr. J. S'. Kashy-Smith, and that 
after the charges were read the defendant entered a plea of not 
guilty; thereupon testimony was taken before the said Trial Board 
which testimony has been reduced to writing and duly submitted to 
your respondents; that thereupon, after due consideration, the said 
Trial Board returned the finding as set forth in the said third para¬ 
graph ot the said petition. 1 he petitioner was thereupon in writing 
notified of the said finding on, to wit, February <S, 1911. There¬ 
upon, within the time allowed hv law. your petitioner appealed from 
the said finding and sentence to your resj>ondents, as Commissioners 
ot the District of Columbia, which said appeal as set forth in said 
]►etition was recognized and allowed by the respondents. 

1 hese respondents admit the correspondence set forth in the said 
third paragraph and admit that they notified counsel for the 
10 petitioner that they were not obliged to grant an oral hearing 
and that they desired the matters to ta heard to he submitted 
to them in writing. 


4. Answering the fourth paragraph of said petition these respond¬ 
ents say that the record in this case is open to counsel for the peti¬ 
tioner and to the petitioner and that it is all in writing. The said 
appeal can better be presented to them in writing than it can be by 
oral argument. These respondents have found, in the administration 
of their duties as Commissioners of the District of Columbia, that 
it is more advantageous to an appellant in such a ease to have a 
written argument and review of the testimony and proceedings than 
it is to have the same orally presented to them. Also these respond¬ 
ents can more readily reach a full understanding of the effect of the 
testimony and give tatter consideration to matters of law when 
presented in writing than they can when the same is presented orally 
to them. In the first place they have found from actual experience 
that counsel for appellants on appeals from the findings of trial 
boards sometimes come wholly unprepared to give an intelligent 
exposition of the facts in the record and that by requiring written 
arguments to be made counsel of necessity must carefully prepare a 
review of the record and proceedings before the Trial Board. Again 
the respondents have many other public duties to perform and oral 
arguments are apt to he, and generally are, diffused and consume 
their time unnecessarily dealing in most instances with matters not 
contained in the record and proceedings, whereas written arguments 
are necessarily more concise and enable these respondents and the 
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l)oard to more easily pass ujkhi the merits of the appeal than 
they could do by consideration of an oral presentation. It 
has, therefore, become a rule of these respondents to hear 
these appeals in writing, and as it is im]H>rtant in the public interest 
that these respondents be advised by the Courts whether they have 
exceeded their power in making such a rule they have decided to 
adhere to the said rule in this case in order to have judicial inter¬ 
pretation of the matter made by this Honorable Court. 

o. Further answering said |R*tition these respondents say that thev 
are advised that the petition- does not have the absolute right he 
claims to present his said appeal orally if he so desires, but on the 
contrary, sitting as an appellate tribunal they have, so they are 
advised, the inherent power to determine whether they will hear 
such appeal orally or in writing. 

By the amendment of the Act of February 28, 1901, approved 
June 8, 1900, these resjindents are authorized and empowered to 
make, modify and enforce under such penalties as they may deem 
necessary, all needful rules and regulations for the proper govern¬ 
ment, conduct, discipline and good name of the said Metropolitan 
Police Force. Paragraph five of said Act is set forth in the said 
]>etition in |*art, but these respondents refer to the original Act for 


greater certaintv. 


Prior to the passage of the said Act it had l>een the custom, on 
appeals from the findings of trial hoards in cases similar to the 
petitioner’s case, to hear and re-try the appellant. This method of 
proeedure was found cumlx*rsome and necessitated consuming use¬ 
lessly much of the public time and unduly and unnecessarily added 
to the work of the Commissioners. It was for these reasons’ among 
others, that Congress first required that an appeal be made 
12 from the findings of the Trial Board to the Commissioners 
in writing within a limited time and that Congress provided 
that the Commissioners should not l>e required, in their review of the 
sentences and findings of such trial boards, to take evidence, either 
oral, written or documentary, and that Congress gave the Commis¬ 
sioners power to reduce, or modify, the findings of penalties of the 
Trial Board or to remand the case for further proceedings. These 
respondents are advised that in as much as the statute provides that 

“the hearing on appeal to l>e submitted, either orally or in writing, 
and the decision of the said Commissioners thereon shall he final and 
conclusive,” 


they have thereby |K>wer to determine whether the hearing in this 
case or in like cases shall l>e had orally or in writing and that the 
submission of an appeal in writing and the consideration thereof 
is the grant of a hearing within the meaning of the statute. 

b. Answering the sixth paragraph of said petition these respond¬ 
ents say they never passed iq>on the question of the guilt or inno¬ 
cence of the petitioner in respect to the charge preferred against him 
and whether the hearing be orally or in writing it is their purpose 
to consider all the matters involved with care and to determine the 
same according to law and the right of the matter. 
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And having fully answered these respondents pray that the peti¬ 
tion may be dismissed and the rule for the writ of mandamus dis- 
charged. 

CUNO II. RUDOLPH, 

W. V. JUDSON, 

JOHN A. JOHNSTON, 
Commissioners of the District of Columbia. 

E. H. THOMAS, 

Attorney for Respondents. 

13 District of Columbia, ss: 

Cuno II. Rudolph, John A. Johnston and William V. Judson 
being severally duly sworn dejx>se and say that they have read the 
above answer bv them subscribed and know the contents thereof; 
that the matters therein stated are true to the best of their knowl¬ 
edge, information and l>elief. 

CUNO H. RUDOLPH. 
JOHN A. JOHNSTON. 

W. V. JUDSON. 

Subscribed and sworn to before me this eighth day of March, 
A. D. 1911. 

[seal.] WILLIAM TINDALL, 

Notary Public, D. C. 

Demurrer. 

Filed June 8, 1911. 

****** * 

The petitioner says the answer of the respondents in the above 
entitled cause is bad in substance. 

WILTON J. LAMBERT, 
RUDOLPH II. YEATMAN, 

Attorneys for Petitioner. 

Note.—A mong the points of law to be argued on the foregoing 
demurrer is that the said answer does not set forth any suffi- 

14 cient reason why the writ of mandamus prayed in the peti¬ 
tion in this cause should not be granted. 

Opinion of Court. 

Filed June 8, 1911. 

******* 

The relator asks for a writ of mandamus to command the Com¬ 
missioners of the District of Columbia to grant him an oral hearing 
of his appeal from the findings and judgment of a trial board, and 

2—2328a 
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f° '«l u ; r '' "‘P" 1 to the record of all testimony and proceedings 

, , or ® lrl!| l Ix'nrd written up for consideration and use at 
such hearing on appeal. 

lie states in his petition, that lie was a member of the -Metropolitan 
I oboe force on January 17. l!»ll. when certain charges were made 
against hini by the Major and Superintendent of Police. That the 
trial of such charges was set for .January 21, at 10:30 A. M. and 
the hearing thereof was postponed until February 2, when the same 
"its had before the police board. 

That notwithstanding the fact that he was not guilty, the said 
Board, on February 8, found him guilty, and sentenced liin. to be 
removed from the police force. That on February 10, the relator 
appealed from the decision of said board to the Commissioners and 

i ebiuary lb addressed to relator s counsel a letter, in which they 
say that they grant the appeal, "said appeal to be submitted 
Jo ill wilting to the Commissioners on or before Saturday Feb¬ 
ruary, February 25, 1011.“ ^ 

That on February 20, the relator, through his counsel, wrote to 
the Commissioners reciting the previous correspondence, and in 
wliuli the\ claim that the appeal was a matter of right and that 
wlmt they destred and bad requested was for an oral bearing before 
the Commissioners, and asking that such oral hearing be granted 

I hut thereafter, on February 23, relator's counsel received a letter 
tiom the Secretary of the Commissioners, stating that the Commis- 
sioners directed linn to write to them that they are not obliged to 
heal the attorneys orally, but that they mav require the appellant 
to submit the apfieal in writing, and that the time for the said appeal 
in this ease expires on the 25th inst. 1,1 

1 he relator further states in his petition, that because of the nature 
oi the proceedings m this case, and the testimony adduced he could 
not, in justice to himself and In this case. pro|.crl V present through 
his counsel said appeal in writing: and that for that reason he (lid 
not submit to the demand of the defendants, that he present his 
appeal m writing, although Ins counsel is ready and willing to 
appeal before said Commissioners at any time and place they may 
designate, to present Ins appeal. 1 • • 

lie contends that lie has an absolute right to present bis appeal 
oridly. under the act ot Congress approved June .S. 1900. (34 Stat. 

u7o’\ ". 'I' 1 il,ni “ 111 ^ tlte act approved February 2.N. 1901 (31 S'tat ' 
819), ,t being provided paragraph five, that the Commissioned 
are empowered to create one or more trial Ix.ards for the trial of 
officers and members of the police force; and that they are 
16 authorized to make and amend rules of procedure before such 
board oi l>oaids a> tliev mav deem proner •mrl tlm u 

;n«i;., -.. >«. a..a „,„I 5^*3* 

either orally or in writing and the decision of the Commissioned 
thereon to be final and conclusive, promled, that said Commissioners 
shall not be required to take evidence, either oral, written or docn 
meutary, and they shall have power to reduce or modify the findings 
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and penalty of the trial hoards, or may remand the case to said 
board for further proceedings. 

The relator says that he is innocent of the charge preferred, and 
feels certain that if lie can he given the opportunity of presenting 
his appeal orally, the Commissioners will either set aside, reduce, 
or modify the sentence of dismissal imposed upon him by the trial 
Ixmrd. 

The resjKmdents tiled an answer, in which they state that the 
trial hoard liefore whom the relator was tried, was duly constituted, 
and that testimony was taken, and reduced to writing, and after due 
consideration the >aid trial hoard made the finding stated in the 
petition; and the relator was notified thereof, and from which he 
appealed to them as stated. That the record in this wise is open to 
counsel for examination, and that it is ail in writing; and that the 
appeal can better he presented to them in writing than it can be 
by oral argument, they deeming it in the interest of public business 
that the appeals in such cases should lie so heard; and they deem 
it important that they should be advised by the courts as to 

17 whether they have* exceeded their power in making such rule, 
or requirement. 

That they are advised that the said relator does not have the 
absolute right for which he contends, to present his said appeal 
orally, but that they have the inherent power to determine whether 
they will hear such an appeal orally or in writing. 

That under the said act of Congress, they are authorized and em- 
(Kiwered to make and enforce all needful rules and regulations for 
the proper government, conduct, discipline, and good name, of the 
Metropolitan Police Force. 

That prior to the passage of said act, it. had been the custom on 
appeals from the findings and sentences of trial boards in similar 
cases, to hear and re-try the case. This method was found cumber¬ 
some, and required much public time; and therefore said amend¬ 
ment was made, requiring the appeal to be made in writing within 
a limited time, and relieving the Commissioners from taking evi¬ 
dence, oral or written; and giving them power to reduce or modify 
the penalties and findings of the Board. 

They are advised that inasmuch as the statute provides that the 
hearing on the appeal be* submitted either orally or in writing, and 
the decision of the said Commissioners thereon shall be final and 
conclusive, that they have power to determine whether the hearing 
in this and like cases shall be had orally or in writing, and that the 
submission of an appeal in writing, and the consideration thereof, 
is the grant of a hearing within the meaning of the statute. 

That they have never passed upon the question of the 

18 guilt or innocence of the relator in respect to the charge pre¬ 
ferred against him. and whether the hearing shall be orally 

or in writing, it is their purpose to consider all the matters involved 
with care, and to determine the same according to law and the right 
of the matter. 

The case is heard on petition and answer; and the question pre¬ 
sented is this; are the Commissioners required to hear oral argument, 
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Supreme Court of the District of Columbia 


Thursday, June Sth, 1911. 

Session resumed pursuant to adjournment. lion. Job Barnard, 
Justice, presiding. 


I pon consideration of the petition of Joseph II. Gillott. filed in 
the above-entitled cause, and the answer of the respondents thereto, 
it is by the court this 8th day of June. A. I). 1911, ordered that the 
prayers nf said petition he. and the same hereby are granted, and 
that the writ of mandamus issue, directed to the defendants, Cuno 
II. Rudolph. John A. Johnston and William Y. Judson, Commis¬ 
sioners of the District of Columbia, commanding them to grant an 
oral hearing to the petitioner of his appeal, from the action of the 
trial hoard, finding him guilty of the specifications and charges set. 
forth in the petition filed in this cause, and sentencing him to dis¬ 
missal. if the said petitioner so elect, and to review his said apjieal 
upon an oral hearing if petitioner so elect. 

From the foregoing the respondents, by their attorney in open 
court, note an appeal. 


Directions to Clerk for Prejniration of Transcript of Record. 

Filed June 21, 1911. 


The Clerk of said Court will please include in the Tran- 
21 script on Appeal in above case the following proceedings, viz: 

Petition. Exhibit A.—Answer.—Demurrer.—Opinion of 
Court.—and Order for writ of Mandamus to issue. 

EDWARD H. TIIOMAS, 

Per G., 

Attorney for Respondents. 


O') 


Supreme Court of the District of Columbia. 


United States of America. 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
21, Roth inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 53363 at Law, wherein United 
States on the relation of Joseph L. Gillott is Petitioner and Cuno H. 
Rudolph, et al. are Respondents, as the same remains upon the files 
and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
tlie seal of said Court, at the City of Washington, in said District, 
this 20th day of June, 1911. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R, YOU NO, Clerk. 

indorsed on cover: District of Columbia Supreme Court. No. 
- : >28. Cuno II. Ixiidolph et al., ap|>ellants, vs. U. S. ex rel. Joseph 
L. Oillott. Court of Appeals, District of Columbia. Filed .Till- 17, 
1911. Henry W. Hodges, clerk. 
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OCTOBER TERM, 1911. 


No. 2328. 

No. 15, SPECIAL CALENDAR. 


CL NO H. RUDOLPH ET AL., Appellants, 


UNI I ED STATES on the Relation of JOSEPH L. 

GILLOTT. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

This case presents the single question whether the Com¬ 
missioners are required by law to grant the relator, a police¬ 
man, an oral hearing on his appeal from the decision of a 
Police Trial Hoard, made on February 8, 1911. on the 
charge of conduct unbecoming an officer and on specifica- 
lc. 
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tions, finding the relator guilty of the specifications and 

charge, and imposing the sentence of removal from the 
police force. 

lliis question is presented by the relator’s demurrer (R., 
•>) to the answer of the Commissioners (R., 6) made to the 
|petition of the relator for the writ of mandamus. 

It is thought that the Commissioners reasons for requiring 
written instead of oral argument are not subject to review 
by the courts it they have the power under the law to decide 
whether they will hear oral argument or whether they will 
allow any argument. These reasons are, however, set”forth 
in their answer as follows: 


“4. Answering the fourth paragraph of said peti¬ 
tion these respondents say that the record in this case 
is open to counsel for the ]>etitioner and to the j>eti- 
tioner and that it is all in writing. The said appeal 
can better be presented to them in writing than it can 
be by oral argument. These respondents have found, 
in the administration of their duties as Commissioners 
of the District of Columbia, that it is more advan¬ 
tageous to an appellant in such a case to have a writ¬ 
ten argument and review of the testimony and pro¬ 
ceedings than it is to have the same orally presented 
to them. Also these respondents can more readily 
reach a full understanding of the effect of the testi¬ 
mony and give better consideration to matters of law 
when presented in writing than they can when the 
same is presented orally to them. In the first place, 
they have found from actual experience that counsel 
for appellants, on appeals from the findings of trial 
hoards, sometimes come wholly unprepared to give an 
intelligent exposition of the facts in the record and 
that by requiring written arguments to be made coun¬ 
sel of necessity must carefully prepare a review of 
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the record and proceedings before the trial board. 
Again the respondents have many other public duties 
to perform and oral arguments are apt to be, and 
generally are, diffused and consume their time un¬ 
necessarily, dealing in most instances with matters not 
contained in the record and proceedings, whereas 
written arguments are necessarily more eoncisc and 
enable these respondents and the board to more easily 
pass upon the merits of the appeal than they could 
do by consideration of an oral presentation. It has, 
therefore, become a rule of these respondents to hear 
these appeals in writing, and as it is important in the 
public interest that these respondents be advised by 

er t have exceeded their power in 
making such a rule they have decided to adhere to 
the said rule in this case in order to have judicial in¬ 
terpretation of the matter made by this Honorable 
Court.” 


The court below (R., 13) directed the writ of mandamus 
to issue to the Commissioners, 

“commanding them to grant an oral hearing to the 
petitioner of his appeal, from the action of the trial 
board, finding him guilty of the specifications and 
charges set forth in the petition fded in this cause, 
and sentencing him to dismissal, if the said petitioner 
so elect, and to review his said appeal upon an oral 
hearing if petitioner so elect.” 

From the foregoing the respondents, by their attorney in 
open court, noted an appeal to this court. 
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Statutes. 

An Act to Amend Section One of an Act Entitled “An Act 
relating to the Metropolitan Police of the District of Co¬ 
lumbia,” Approved February Twenty-eight, Nineteen 
Hundred and One. 


“Par. 4. Said Commissioners, in addition to the 
powers vested in them by law, are also hereby au¬ 
thorized and empowered to make, modify, and en¬ 
force, under such penalties as they may deem neces- 
s<UA, all needtul rules and regulations for the proper 
government, conduct, discipline, good name, of said 
Metropolitan police force; and said Commissioners 


are hereby authorized and empowered to tine, sus¬ 
pend. with or without pay, and dismiss any officer 
or meml>er of said police force for any offense against 
the laws of the United States or the laws and ordi¬ 
nances or regulations of the District of Columbia, 
whether before or after conviction thereof in any 
court or courts, and for misconduct in office, or for 
an\ breaches or violation of the rules and regula¬ 
tions made by the said Commissioners for the govern¬ 
ment, conduct, discipline and good name of said 
police force: Provided, That no person shall be re¬ 
moved from said police force except upon written 
charges preferred against him in the name of the 
major and superintendent of said police force to the 
trial board or boards hereinafter provided for and 
after an opportunity shall have been afforded him of 
being heard in his defense; but no person so removed 
shall be reappointed to any office in said police force: 
Pmnded further , That special policemen and addi¬ 
tional privates may be removed from office by said 
Commissioners, or a majority of them, without cause 
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and without trial: Provided further, That charges 
preferred against any member of said police force 
to the trial board or boards hereinafter provided for 
a . ^ alteied or amended, in the discretion of such 
trial board or boards, at any time before final action 
by such board or boards, under such regulations as 
the Commissioners may adopt, provided the accused 
have an opportunity to be heard thereon. 


Paragraph five provides: 


1 he said Commissioners are also hereby authorized 
and empowered to create one or more trial board or 
boards, to be composed of such number of persons as 
said Commissioners may appoint thereto, for the trial 
of officers and members of said police force; and said 
Commissioners are hereby also authorized and em¬ 
powered to make and amend rules of procedure be¬ 
fore such trial board or boards and to change or abol¬ 
ish any such trial board or boards as they may deem 
proper; and the tindings of such trial board or 
boards shall \>c final and conclusive unless appeal in 
writing therefrom is made within five days to the 
Commissioners of the District of Columbia, the hear¬ 


ings on appeal to 1 k? submitted either orally or in 
writing, and the decision of the said Commissioners 


thereon shall be final and conclusive: Provided, That 
said Commissioners shall not be required, in their re¬ 


view of the sentences and findings of such trial board 


or boards, to take evidence, either oral, wTitten, or 
\, and the> shall have power to reduce 
or modify the findings and penalty of the trial board 
or boards or remand any case against any officer or 
member of said police force to such board or boards 
for such further proceedings as they may deem neces- 





sary: Prowled, That the chairman for the time being 
of any ami every trial board he, and lie is hereby au¬ 
thorized to administer oaths to and take affirmations 
ot witnesses before such hoard or hoards: Provided 
further, I hat all proceedings now [lending lie fore any 

trial hoard authorized hv said ..issioners shall 

lie continued according to the practice heretofore ex¬ 
isting until luial determination thereof: And pro¬ 
wled farther. That the rules and regulations of said 
- etropohtan police force heretofore promulgated and 
in force are hereby ratified and shall remain in force 

until changed, altered, amended, or abolished hv said 
Commissioners.” 

l-fST' JU " C 190 °' ::J S ' a ' U,es d*"' 1 ')• Pages 221, 


R ules a nd Regulations Relating to Trials of Members 
of the Police Force Promulgated and in Force When 
the Act of June 8,1906, Was Passed. 

“Disposition of Offenses. 

Examinations ami trials of members of the Metro- 
pohtan jxilice force for violations of the rules and 
regulations governing the same, except for minor in¬ 
fractions of discipline, which may he passed upon and 
determined by the major and sujKirintendent. he to 
determine what are minor cases, or captain or lieuten¬ 
ant designated by the major and superintendent, shall 
he held by a trial hoard to consist of an assistant cor¬ 
poration counsel, a captain and a lieutenant of police 
o be designated by the Commissioners, which trial 
board shall adopt rules for its government as it may 
deem just and expedient. 
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“2. The said assistant corporation counsel shall 
act as chairman of said trial hoard, and in all cases 
the trial board shall admit such testimony and evi- 
deuce as will tend to establish the guilt or innocence 
of the accused. 

“3. The testimony in serious cases coming before 
said board shall be taken by a stenographer and tran¬ 
scribed, but the board shall exercise that judgment 
and authority which will avoid the reducing to writ¬ 
ing of testimony in cases not of a serious character. 


"4. The said trial board shall take notes, or cause 
the same to be taken, in all cases heard by it, and 
shall forward its finding as to the guilt or innocence 
of the accused, with a brief statement of the facts 
upon which such finding is based and a recommenda¬ 
tion as to the penalty to be imposed, together with all 
papers pertaining to each case (through the major 
and superintendent, who shall have the same re¬ 
corded and also recommend for approval, or disap¬ 
proval the action of the trial Ixiard) to the Commis¬ 
sioners for their action thereon. In case the Com¬ 
missioners determine to disapprove or revise either 
the finding or recommendation of said trial board the 


accused will be notified of their determination and 
will be given a hearing before final action, as in case 
of appeal. 

“5. It shall be the duty of the major and superin¬ 
tendent of police immediately upon receiving the 
finding and recommendation of the police trial board 
in any case to note in a book to be kept in the police 
department the date of the receipt thereof; and the 
said book and the finding and recommendation of 
the said trial board shall be open for inspection to 
any member of the police force who shall have been 
tried by the said board, or to his attorney. 
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Any member of the police force who may think 
himself aggrieved by the finding or recommendation 
of the said trial board may appeal to the Commis¬ 
sioners; provided such appeal be prayed in writing 
witlm, three days after the finding and recommenda¬ 
tion ol said board shall have been received bv the 
imijor ami superintendent of police. 

All appeals shall be heard by the Commissioners 
on the testimony taken before the trial board and 
'nets or written arguments, unless the Commissioners 
lor good cause shown, shall direct otherwise. 

-<i. Charges made by any person or |>ersons, other 
mn the Commissioners or a member of the police 
force shall be under oath, and when such charges 
arc officially preferred full ami complete specifica- 
timis thereof shall be given to enable the accused to 
intelligently make his defense. 

'■ ." llei ' ‘’barges are ollicially preferred against 
a member ot the police force a copy of the same, with 
«• spec, icatmns. shall be served upon the accuse,!, 

. slll,n i, l’l ,eilr - "''on notified, for trial, as herein! 
Hdorc provided. A, least two days shall intervene 

trial 0011 10 S0, VKC ° f “ W>Py of " l0 ‘‘barges and the 

-8. The person or persons making the accusation 
against any member of the police force, and his, her 
oi their witnesses, shall appear before the trial officer 

whlTi M ,0S "‘- V "' e P, ' e * en, ‘ e of ‘he accused, 

l . s ,J " l,e ffivcn an opportunity to cross-examine 
film, her. or them. examine 

- ‘?-,' 1 . he n<T "T l Sha11 lmve ''ight to be de- 
, " e< <0,, nsel; and anv complaining witness mav 
•o represented by counsel, in the discretion of the 
tiial officer or board. 

‘•10. After final action upon a case 1ms been taken 
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by the Commissioners and their order has been pro¬ 
mulgated to the force, the papers shall he tiled in the 
otiice of the major and superintendent.” 


Assignment of Errors. 


1. r J lie court erred in directing the writ of mandamus to 
issue. 

1. i he court erred in holding that the Commissioners 
were required by law to allow the appellee the choice of the 
manner of presenting his appeal by argument, oral or writ¬ 
ten, and in not holding that the Commissioners had the 
power to determine whether they would allow an oral or a 
written argument. 

• >. 1 he court erred in not holding that the Commissioners 
had power to determine whether or not they would hear 
oral or written argument. 


2c. 
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ARGUMENT. 

The provision in the act of June 6, 190(3, that “the hear - 
my* on appeal to be submitted oraly or in writing' and the 
ratification of the rubs and regulations “heretofore promul¬ 
gated. which provide that “all uppeah shall be heard hi/ 
the Commissioners on the testimony taken before the trial 
board and briefs or written arguments, unless the Commis¬ 
sioners, for good cause shown, shall direct otherwise;' make 
it plain that the Commissioners cannot be required to hear 
oral arguments on any such appeal. 


This rule is part of the statute itself and is, in effect, the 
concluding part of the section referring to the subject under 
consideration. The statute is not a limitation of power, hut 
i> grant ot more power to the Commissioners. 

1 he case is not one ot two statutes requiring judicial con¬ 
struction in order to harmonize their provisions, although 
if the statute and the rules and regulations he considered 
«i." sepal ate enactments by Congress, their meaning is that 
the Commissioners are not obliged to allow an oral hearing 
on appeal. 

In Wedderburn vs. Bliss, 12 Appeals 1). C., 4 Hu, a patent 
attorney applied for a writ of mandamus against the Sec¬ 
retary of the Interior wherein it appeared that the relator 
wa> an attorney practicing before the Patent Office; that he 
wits served with notice from the Commissioner of Patents 
to show cause why lie should not be refused further recog¬ 
nition as attorney. The relator made answer to the charges, 
and thereupon an investigation was had before the Com¬ 
missioner and the Assistant Commissioner of Patents. Oral 
argument was had on both sides before these officers, and 
printed and written briefs also were notified to be filed, 
i he Commissioner entered an opinion finding the relator 


i 
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guilty of malpractice and that he should be excluded from 
further recognition before the Department. This conclu¬ 
sion was reported to the Secretary of the Interior. The re¬ 
lator claimed that when the Commissioner's conclusions were 
reported to the Secretary of the Interior he should have had 
notice of them, and an opportunity of hearing on oral or 
written argument before the Secretary in person. This he 
did not have. On refusal to grant him such a hearing the 
relator tiled a petition for a writ of mandamus. 

In that ease two statutes were in conflict, and as the later 
statute in terms obliged the Seeretarv of the Interior to give 
notice and opportunity to he heard before disbarring the at¬ 
torney. his counsel claimed that because of a denial of such 
notice and of opportunity to l>e heard (which ordinarily in¬ 
cludes the right to he heard through counsel) the writ of 
mandamus should issue. That ease, it will he observed, 
differs from the present ease in the important respect that 
the right to practice a profession is a property right, while 
a policeman or other such official has no vested interest in 
his office. The court said (pages 403-404) : 

“Section 4<S7 of the Revised Statutes of the United 
States, which substantially embodies the seventeenth 
section of the act of Congress of July 8, 1870. consoli¬ 
dating the patent and copyright laws, is to the follow¬ 
ing effect: 

“‘For gross misconduct the Commissioner of Patents 
may refuse to recognize any person as a patent agent, 
either generally or in any particular ease; but the 
reasons for such refusal shall be duly recorded, and 
be subject to the approval of the Secretary of the 
. Interior .’ 

“There had been a previous act of March 2, 1861 
(12 Stat., 246), which in its eighth section contained 
precisely the same provision, with the exception that 
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the approval of (he Commissioner’s action was to be 
hv (be President of the United States instead of the 
Secretary of the Interior; but it is not apparent that 
the change has any significance in connection with 
the present controversy. 

“Subsequently by an act of Congress of July 4, 
1(S<S4 (24 Stat.. 9<S), which had reference mainly to 
pensions, hut which purported also to he ‘for other 
purjwises.’ it was provided as follows: 

Skciiox I hat the Secretary of the Interior 
may prescribe rules and regulations governing the 
recognition of agents, attorneys, or other persons 
representing claimants before bis Department, and 
may require of such persons, agents, and attorneys, 
before being recognized as representatives of claim¬ 
ants. that they shall show that they are of good moral 
chaiactor and in good repute, possessed of the neces¬ 
sary qualifications to enable them to render such 
claimants valuable service, and otherwise competent 
to advise and assist such claimants in the presenta¬ 
tion of their claims; and such Secretan/ nun/, after 
notice and opportunit// for hearing, suspend or ex¬ 
clude from further practice before his Department 
any such person, agent, or attorney shown to be in¬ 
competent. disreputable, or who refuses to com pi v 
with the said rules and regulations, or who shall, with 
intent to defraud, in any manner deceive, mislead, or 
tin eaten any claimant, or prospective claimant, by 
word, circular, letter or by advertisement.’ ” 


The court further stated that (page 495) : 

*‘If the determination of this inquiry depended 
exclusively upon the construction to be given to sec¬ 
tion 4N< of the Revised Statutes, it seems to us that 
there would be no serious difficulty in reaching a 
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conclusion. It is very clear that this section remits 
to the Commissioner of Patents the entire cognizance 
of cases of malpractice occurring before his bureau, 
ami that under it the hearing of such cases is to be 
by him and not by the Secretary of the Interior.” 

Speaking of the act of 18S4 the court said: 

“It leaves it undetermined how and before whom 
such hearing shall be had; and undoubtedly there is 
great plausibility in the theory that the hearing is 
to be before the person who is authorized to take 
final action upon it. If we were dealing here with 
the action of judicial tribunals, we would have no 
hesitation whatever in so holding.” 

Speaking still of the act of 1<S84. the court observed: 

“So far. at least, as the Patent Office was concerned, 
the act of 1 <SS4 made no substantial change in the 
law. It simply provided expressly for the notice and 
hearing, the right to which had been implied in the 
previous statute. And that this was the understand¬ 
ing also of the Department of the Interior is clear 
from rule 9, which has been cited, for that rule is 
in entire accordance with section 4<S7 of the Revised 
Statutes, and serves as a construction of the meaning 
of the act of 1884, as it was understood by the Depart¬ 
ment.” * * * 

(Page 409:) 

“For it will be noticed that the provision of the 
statute is not that the Secretary might exclude from 
practice after notice and hearing of the party charged, 
which would be the more natural form of expression 
if it was the intention that the hearing should be 
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before the Secretory in person, but that he might 
exclude after notice amt opportunity for a h curing '— 
meaning plainly a hearing before some proper oflicer 
in such reason aide iikmIc as should be provided by 
regulation of the Department.” * * * 


(Page 500:) 


"We must conclude that the hearing contemplated 
by the act ot 1<S<S4 was accorded to this appellant in 
this instance in the hearing which he had before the 
Commissioner of Patents, and that the purpose of 
the statute was amply subserved bv that hearing. 
We cannot hold that the relator was entitled to two 
hearings—one before the Commissioner and one be¬ 
fore the Secretary. lie himself does not claim this, 
at least in the fullest sense ot the term ‘hearing.* 
He does not claim that he had the right to adduce 
testimony and to go over the case tie noro before the 
Secretary: and yet to this he was entitled if his con¬ 
struction o{ the statute he correct, for the word ‘hear¬ 
ing in law and in this statute means something more 
than oral argument. It means, also, the right to 
adduce testimony.” * * * 


( Pages 500 and 501:) 

’ 1 he utmost that could l>e claimed in this connec¬ 
tion is. that the Secretary of the Interior acts as a 
kind ot appellate tribunal over the Commissioner of 
Patents. Put even it this be conceded—and we think 
that it must be taken with some qualification—it 
does not follow that a party in interest is entitled to 
oral argument, or to a ‘ hearing ’ of any kind, before 
him beyond what is involved in the examination of 
the record necessary tor the exercise of supervisory 
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power. Such argument might be allowed as matter 
of grace, but it cannot legally be claimed as matter 
of right. Even in proceedings purely judicial, the 
right of appeal is not matter of absolute right, but is 
of statutory creation, and therefore may be regulated 
or limited by statute, or bv rules of court made in 
pursuance of statute, and may even be taken away 
entirely. And if it may be so limited and regulated, 
it is competent to exclude argument of any kind, 
except such as may have appeared in the court of 
original resort." * * * 

The court, in conclusion, said: 

“We prefer to base our decision on the broader 
ground that the relator has had the hearing to which 
he was by law entitled, and that it was not an essen¬ 
tial part of that hearing, or of due process of law 
in the premises, that he should have been permitted 
to make an argument, either oral or written, before 
the Secretary of the Interior in person.” 

Section 1 of “An act relating to the Metropolitan police 
of the District of Columbia contained this proviso: 

“And provided further, That no removal from the 
police force shall be made except on written charges 
and after an opportunity for defense on the part of 
the person against whom such charges may be made; 
but no person so removed shall be reappointed to any 
otlice in said police force.” 

The act of 1900 provides for the discipline of the police 
force; for tine, suspension with or without pay; for dismissal 
before or after conviction of any offense against the laws 
of the United States or the laws and ordinances or regula¬ 
tions of the District of Columbia; for the removal of special 
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policemen and additional privates without trial; for the 
amendment of charges made to trial boards; for the ap¬ 
pointment of more than one trial board and their rules'of 
procedure. The later act makes the action of the trial board 
", u "; 1 ‘""H'lsive unless appeal in writing therefrom is 
made within live days to the Commissioners. It nowhere 
w//s that the Commissioners shall hear counsel. Thev shall 
icar the appeal, and in their review are not required to take 
e\ n cnee, either oral, written, or doeunientnrv. and finally 
be statute enacts into law the rules and regulations thereto- 
oie promulgated until changed, altered, amended, or abol¬ 
ished by the Commissioners. These rules expressly pm- 
M'C that the appeals shall !«■ heard on briefs and written 
arguments. The Commissioners, under the statute have 

|M :™' . .. an appeal "either orally or in 

" IK ;. ll,ev llilu ‘ lo exercise that power. 

, !°" ' ,e l "? ,,f llle statute says that the appeal shall 

-e heard on briefs and written arguments, what room exists 

'' “ " li » nn appeal shall be heard on oral 

aigument. I he statute is not inconsistent, but if found 
>o, (lien (lie rule is: 

'•Where there is an irreconcilable conflict between 
different parts of the same act. the last in order of 
posit,on must control, or the clause which is directed 
specially to the matter in preference to others men- 
turning it incidentally only.” 

2G Am. iV r Kng. Kncy. Law, pp. (j‘20. 

An opportunity to he heard means one hearing. Bight 

to Ik* heard does not give the right to an appeal or two hear- 
ings. 

Wedderhttrn vs. Bliss, 12 App. 1). C.. 500. 

The party having had notice and hearing, his appeal de¬ 
pends upon what the statute has expressly given him and 
upon tlie intent of Congress. 
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The Commissioners having the right to remove a police¬ 
man from office and to hear an appeal, on briefs and written 
arguments prior to the act of 19(X>, and having that right 
preserved by this act, it cannot he said that right to oral 
argument is given by the statute. It will not do to guess 
that Congress intended to give the appellant the right to 
oral argument on appeal. 

In Shurtleff vs. United States, 189 U. S., dll, it was held 
that under section 1*2 of the customs administrative act of 
June 10, 1890, providing for the appointment of general 
appraisers and their removal by the President for inelfi- 
ciency, neglect, or malfeasance in otlice, the President may 
also remove such officers without any of the causes specified, 
under his general power of removal. The court said (page 
317): 

“We are not unmindful of the force of the conten¬ 
tion that, if the power of removal is not limited to the 
causes specified in the statute, that then those words 
providing for a removal for inefficiency, neglect of 
duty, or malfeasance in office, fulfil no function, be¬ 
cause without them the President has unlimited! 
power of removal, and with them he still has the 
same power. 

‘*It may be said, however, that there is some use 
for the provision for removal for the causes named 
in the statute. A removal for any of those causes 
can only be made after notice and an opportunity to 
defend, and therefore, if a removal is made without 
such notice, there is a conclusive presumption that 
the officer was not removed for any of those causes, 
and his removal cannot be regarded as the least im¬ 
putation on his character for integrity or capacity. 
Other causes for removal may, however, exist, and be 
demanded by the interests of the service, in order that 

3c. 




the otlice may In? hotter conducted, although the 
otlicer may not Ik* proved guilty of conduct coming 
within the statute a> a cause for removal. It is true 
that, under this construction, it is possible that officers 
may he removed lor causes unconnected with the 
proper administration of the otlice. That is the ease 
with most ol the other ollicers in the government. 
I he only restraint in cast's such as this must consist 
in the responsibility of the President under his oath 
ot otlice, to so act as shall l*' for the general benefit 
and welfare. 

It may be. perhaps, that the suggestion above in¬ 
dicated, of the purpose of the statute as evidenced 
by this language is not entirely satisfactory as a rea¬ 
son for its employment. \\ e bv no means over¬ 
looked the objections to it. Hut we are called upon 
to place a meaning upon language, which, as used 
in this section of the statute, gives rise to doubts as 
to what its true meaning is. \\ e are asked not alone 
to interpret the language actually used, but to infer 
or imply therefrom a further meaning as to its effect, 
which does not necessarilv flow from the lamruaiie 
itself, and. if, adopted, results in the creation of a 
tenure of this particular otlice. not attached to a 
single other civil otlice in the government, with the 
exception of judges of the courts of the United States. 
\\ e cannot bring ourselves to the belief that Congress 
ever intended this result while omitting to use lan¬ 
guage which would put that intention bevond doubt. 
Hut we are not shut up to the necessity of finding 
some other and more plausible reason for the use of 
thi> language, or else to adopt the meaning contended 
foi b\ the appellant. 1 he right of removal, as we 
ha\e cdieady remarked, would exist as inherent in 
the power of appointment unless taken away in plain 



and unambiguous language. This lias not been done, 
and although lanyuaye has been used from which we 
miyht speculate or yuess that possibly Couyress did 
intend the meaniny eon fended for by the appellant, 
yet it has noI in fact e.rpressed that meaniny in words 
plain enouyh to call upon the courts to determine 
that such intention existed. ' 

The intent of Congress is plain and the act can be har¬ 
monized without finding inconsistency in it. It is clear 
that Congress intended to enlarge the control of the admin¬ 
istrative authorities: to give the Commissioners, and not the 
members of the police force, discretion, and to provide ex¬ 
pressly that the hearing might be either oral or written, as 
the judgment of the Commissioners might determine; other¬ 
wise the provision that the hearings shall be submitted either 
orally or in writing is nullified by the later provision of the 
statute continuing in force the rule that appeals shall be 
heard on briefs or written arguments. 

This would leave the law as it existed before—that is, the 
Commissioners would not be obliged to grant an oral hear¬ 
ing or argument. 

Groff vs. Miller. *20 App. D. C.. at page 363. 

In Groff vs. Miller it was held that in construing the Code 
of the District of Columbia the various provisions thereof 
should be regarded as simultaneous legislative expressions 
and should be read together as one act and harmonized, 
where the court is satisfied that the literal meaning of ap¬ 
parently inconsistent sections does not convey the intention 
of Congress. 

Said the court; 

“The rule is very clearly stated by Mr. Chief 
Justice Fuller, speaking for the Supreme Court, in 
the case of Petri vs. Commercial Bank, 142 U. S., 
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644, 650. In that case, lie said: ‘The rule that every 
c lause in a statute should have effect, and one portion 
should not he placed in antagonism to another, is 
well .settled; and it is also held that it is the duty of 
the court to ascertain the meaning of the legislature 
fiom the words used and the subject-matter to which 
the statute relates, and to restrain its ojieration within 
narrower limits than its words import, if the court is 
satisfied that the literal meaning of its language 
would extend to cases which the legislature never in¬ 
tended to include in it. See also case of Bernier vx. 
Bernier, 147 V. S., •242.” 

1}(( (. om mixxioncrx in netmij on on oppeal involving the 
remora/ of policemen from office are adminixtrativc agentx, 
and do not art ax a court. It folloivx that the hearing before 
them does not nccexxarihi require an oral argument. 


Removal from Office May Be Legislative, Judicial, or 

Executive. 

In reference to municipalities the power to remove from 
office is administrative, and “even when the city council or 
other removing power sits to hear charges against an officer 
a> a cause for removal, it is an administrative body exercising 
administrative functions. It does not constitute a court, 
although proceedings before it may take a quaxi judicial 
form. Notwithstanding the quaxi judicial procedure, it is 
engaged in the exercise of an administrative function for 
the purpose of maintaining discipline and good order and 
furthering the management of the business of the citv.” 

2 Dillon Mimic. Cor. (5th ed.), sec. 466. 

This being the character of the body reviewing proceed¬ 
ings to remove an officer, it would seem that the procedure 



devised bv them, unless found to have been prohibited by 
statute, should be upheld in the interest of the conduct and 
£ood discipline of the police force. To require such a body 
to consume time and listen to flights of oratory, so called, 
simply because counsel or the oflicer demands it, is to weaken 
the administration of civic affairs and to subvert the dis¬ 
cipline of the police force. Due process is not involved in 
executive removal from oil ice. The oflicer has no vested 
right to be heard, and hearing is only allowed when the 
statute prescribes it. as where removal may be made for 
specified causes. 

2 Dillon Munic. Cor. (5th cd.), secs. 473, 474. 


Even where a property right in an office or calling is 
involved, the right to submit argument is not an essential 
part of a hearing on appeal. 

This court has said: 


“But the right to submit argument is a valuable, 
although, perhaps, not always an essential, part of the 
hearing that constitutes due process of law.” 

AVedderburn vs. Bliss, 1*2 App. D. C., 403. 

“Hearing” before a court and “bearing” before an admin¬ 
istrative bodv are therefore essentially different. 

“Due process is not necessarily judicial process.” 

Reetz vp. Michigan, 188 U. S., 505, 507. 

Even in a court proceeding, a “hearing” does not always 
require that oral argument be permitted. 

Schmidt vs. Boyle, 54 Neb., 387. 


This was an appeal from an order of the District Court of 
Douglas County confirming the sale of real estate. The 
submission is upon the motion of appellee to affirm under 
section 3, rule 2, of this court, which reads as follows: 
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At any time after the expiration of the time al¬ 
lowed for the service of briefs by the plaintiff in error, 
or ap|**llant. the defendant in error, or appellee, may 
move for an afiirinance on the ground that the pro¬ 
ceedings are without merit and taken for delay. In 
order to do so he shall cause the record to he printed 
according to the form proscribed for the printing of 
briefs. * * * that it presents no question of law 

"hich has not been settled by past adjudication of 
this couit. and question of fact demanding serious 
(onsidoiation and that he believes the proceedings arc 
taken solely for delay. On the filing of such motion, 
record, and certificate, the cause /rift he xulnni!*rd 
mthont argument and on the records and briefs of 
the plaintiff in error or appellant alone. If upon 
examination the record l>e found to present any ques¬ 
tion of law or fact as to proper decision whereof the 
court entertains a doubt, the motion will be over¬ 
ruled and the cause will be remanded to its proper 
place on the docket for hearing in its regular order. 
Counsel for defendants assail the section of the rule 
copied above and protest against the enforcement 
thereof on the ground that his clients are thereby 
denied the right on appeal to he heard in the eourt 
of last resort. Tt is this suggestion alone which has 
prompted the preparation of this opinion. Section 
24 of the Hill of Rights is as follows: The right to 
be heard in all civil cases in the court of last resort 
by appeal, error, or otherwise shall not be denied.’ 

1 his provision was before the court in Moise vs. 
Powell. 40 Neb.. 071. where it was held that the 
section guaranteed to every litigant the right to l>e 
heard in the Supreme Court, not necessarily by ap¬ 
peal. hut in that mode hi/ error, or some other appro¬ 
priate proceeding. * * * It is very evident that 
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while the Constitution bestows the right to a hearing 
in the highest court of the State, it does not under¬ 
take to regulate the method or procedure thereof. 
So long as the mode provided for review is adequate, 
the requirements of the fundamental law are satis- 
lied. The constitutional provision quoted does not 
prohibit the court from prescribing such reasonable 
rules and regulations as are deemed essential to the 
prompt and orderly disposition of causes brought here 
by api>eal or on error, nor does it forbid the denial 
of an oral argument in the cause. The word ‘heard’ 
was not employed by the framers of the Constitution 
to indicate that on oral presentation of o controversy 
to the court, should not he refused, hut was intended 
in the sense of review; in other words, the right to 
review in all civil cases in the court of last resort bv 
appeal, or error, or otherwise, should not he denied, 
rhe rule criticised was framed * * * for the 

purpose of relieving our crowded docket of the many 
cases brought here for delay merely. * * * 

Causes submitted under this rule are not disposed 
of in a summary manner, hut are carefully considered 
on their merits, assisted by whatever brief or printed 
argument may be presented by the party bringing 
the record here. Thus a hearing is accorded the ap¬ 
pellant or plaintiff in error, while, in the same sense, 
no such privilege is given to the other party. The 
appellee or the defendant in error, as the case mav 

' C- 

be, if not satisfied with the rule, need not invoke its 
provisions.” 


The mistake of the court below was in assuming that the 
Commissioners in reviewing proceedings of trial hoards were 
acting as a court. The opinion says (R., p. 12) : 
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• The Commissioners arc a quasi-judicial tribunal 
so far as they are vested with this appellate jurisdic¬ 
tion; and the usual method of presenting appeals to a 
court, which must, decide whether or not there are 
errors of law or fact in the record, is to allow the ap- 

pel ant to submit an oral argument in connection 
with written or printed briefs.” 


he n.tcnt oi the statute was to relieve the Commissioners 
I hey were not required to take evidence, "either oral, writ¬ 
ten, or documentary." and the appeal must be taken “in 
writing therefrom within live days." The right of trial did 
exist at common law, for the right to appoint to ofliee 
< mbiaced the light to remove from ofliee. The right of 
appeal is also purely statutory. That statutes in derogation 
“ f i| ‘ he . .. law I* strictly construed is an old 

Who is to decide whether the appeal shall be heard "either 

-•ally or ... writing?” ]f this language were use.. a court 

cube- of inferior or of superior jurisdiction, there is no 
d-'bt that it would be construed as vesting a discretion in 
•lull court to determine what kind of hearing would be 
gianted. because the language is directed to an adminis- 
iiatne body is there any reason why a different rule should 

If the statute means that any convicted policeman, how- 
<wer trivial may be the offense involved, may. in his discre- 
ion. demand an oral hearing, consider what abuses mhdit 
I ;; m ; le T 1 ' u SU I , 1' < «'' 1 right. These Commissioners 

S'T "" ' ".. might be compelled to 

i ', b0 “ n '"“»*« - a court of appeals, and to 

listen to oral arguments on the question of whether a police- 

kind • V r° f „ breiU ', h ° f of most trivial 

’ Beoause ,f llle P°liceman is entitled to be heard, in 


l 
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his discretion, it must be in the most insignificant cases, as 
well as in the most important. 

“And the decision of the Commissioners thereon shall be 
final and conclusive.” i. e., of the matter appealed to them. 
If their decision on the matter submitted to them is final 
and conclusive, it would be strange if the manner of that sub¬ 
mission were not within their discretion. If it were not, 
certainly one would expect to find the statute couched in 
terms so clear and peremptory that there could be no mistake 
as to its meaning. 

There is nothing in the statute outside of the rules and 
regulations previously in force which provides for counsel 
on appeal from the finding of a trial board, and in view of 
the provision that the Commissioners have power to change, 
alter, amend, or abolish the rules and regulations in force 
when the act was passed, no reason seems to exist against the 
right to abolish the rule allowing counsel or to make a rule 
that neither counsel nor appellant will he heard. 

This rule the answer, in effect, shows the Commisioners 
have made. The power to make such a rule is vested in 
the Commissioners and not in the courts. The court only 
has power to inquire into the jurisdiction of the Commisr 
sioners. 

2 Dillon Munic. Cor. (5th ed.), sec. 484. 

In conclusion, it is respectfully submitted that the judg¬ 
ment of the court below should be reversed. 

EDWARD II. THOMAS, 

Corporation Counsel, for Appellant. 
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Statement of Case. 

On the 27th clay of February, 1911, the relator, Joseph L. 
Gillott. filed his petition in the court below against the Com¬ 
missioners of the District of Columbia, setting forth that he 
was a member of the Metropolitan police force; that on 
January 17, 1911, charges of conduct unbecoming an offi- 
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c*er, together with specifications thereof, were preferred 
against him by the major and superintendent of the police, 
a copy ot which was attached to the petition and made a 
part thereof; that he was tried hy the police trial board, 
an institution provided for by law, and that, notwithstand¬ 
ing lie was not guilty of the charges preferred against him, 
the trial board, on February 8, 1911, found him guilty and 
sentenced him to dismissal from the police force; that there¬ 
after, and within the time required by law, he appealed 
fiom the decision and sentence of the trial board to the 
Hoard of Commissioners of the District of Columbia; that 
on February 11. 1911, the Commissioners acknowledged re¬ 
ceipt of the appeal, and, on February 1(5, 1911, directed him 
to submit his appeal in writing on or before February 25, 
1911; that on February 20. 1911, relator, through his at¬ 
torney, requested of the Commissioners an oral hearing of 
his appeal, and on February 22. 1911, the said Commis¬ 
sioners addressed relator’s counsel, denying him an oral 

hearing of his appeal. The petition further alleges as 
follows: 


"Petitioner further say* that because of the nature 
, * | I' 1 oceo<li 11 os in his ease, ami the testimony ad- 
dueed he would not he aide, thrmij-h his counsel, in 
Jiistne to hiniselt and to his ease, to properly present 
>anl appeal to said Hoard of Commissioners in writ- 
lng; that that fact was communicated to the said 
Hoard of Commissioners in the letters hereinbefore 
set out and that for this reason he did not submit 
to said demand of the Commissioners that he pre¬ 
sent hi> said appeal in writing, although he was at 
a, l u \"<* r0iu] y *md willing to have his counsel ap¬ 
pear before the said Hoard of Commissioners, and is 
ready and willing still to have his counsel appear 
>ef ore the said Hoard of Commissioners at anv time 
and place they may designate to present his appeal. 

I hat he believes it would he useless to undertake to 
submit any reasons in writing to said board as action 
might be taken merely pro forma bv .separate en- 
dorseinents upon the papers without anv examina¬ 
tion of the testimony m view of the fact that for 
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the case of Clark pending in this court petitioner is 
advised action was had on an appeal without the 
record of the testimony ever having been written up” 
(K., pp. 3, 4). 

The petition then prays for the issuance of the writ of 
mandamus, directed against the Commissioners and each of 
them, commanding them to grant an oral hearing of his 
appeal from the findings of the trial hoard, and also that 
the Commissioners may he required to have the record of 
the proceedings before the trial hoard written for consid¬ 
eration and use at the hearing upon his appeal. 

The Commissioners, on March fi, 1011. filed their an¬ 
swer to said petition, which answer denies the right of the 
relator to an oral hearing of his appeal, and which is fully 
referred to in appellants' statement of the case. 

rpon a hearing of the case the court below issued the 
writ of mandamus as prayed. 

For convenience we will refer herein to appellee as pe¬ 
titioner. 


ARGUMENT. 


Paragraph live of the act approved June 8, 1000, entitled 
“An act to amend section one of an act entitled ‘An act re¬ 
lating to the Metropolitan police of the District of Colum¬ 
bia/ approved February *28. 1001,” which gives the right of 
appeal to the Commissioners, reads as follows: 

“The said Commissioners are also hereby author¬ 
ized and empowered to create one or more trial board 
or boards, to be composed of such number of persons 
as said Commissioners may appoint thereto, for the 
trial of officers and members of said police force; and 
said Commissioners are hereby also authorized and 
empowered to make and amend rules of procedure 
before such trial board or boards and to change or 
abolish any such trial board or boards as they may 
deem proper; and the findings of such trial board or 
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boards shall be timd and conclusive xnleee appeal in 
irntiny therefrom i* moil, within fire ilayx to the 
! of the Dietrirt of folnnihi„,\ he liear- 

liiKs on appeal lo be submitted either oral I v or in 
writmj', and the decision of the said Commissioners 
thereon shall be linal ami conclusive: l‘rori,l,,l y That 
said ( oininissioners shall not be required, in their re¬ 
view of the sentences and findings of such trial board 
oi Isairds. to take evidence, either oral or written or 
documentary, and they shall have power to reduce or 
modify the findings and penalty <d' the trial board or 
boards or remand any ease against any ollicer or 
member of said police force to such board or boards 

lor such further proceeding as they nmv dee.eces- 

sar . v * * (Our italics.) 


I he language of the act is strikingly peculiar, ami we have 
been unable to find any case in the books eonslriiiiifi a statute 
similar to this one. It is. we think, a question of first in,- 
pressiun before this court. 

In arrivinjj at a reasonable construction of this statute cer¬ 
tain principles of construction should be borne in mind. 
-Iechem. in bis work on public officers, section 4.V>. says: 

••Proceedings for the removal of an ollicer for came 
are judicia m then; nature, and must be hail before 
tribunals clothed with judicial powers. The lit and 
appropriate tribunal, therefore, in ordinarv cases js 

he court of law. but this judicia.wer may. and 

olttn is. expressly conferred upon the covert tor 

remov'd' 1 < ’ ,I “‘ er ° r lli,vi "K the power of 

-The proceedi 11 a l>eiii K thus a judicial one the 
power must be exercised under the same limitations 

cwilii'is 1 •'* . .. afl in 0,l ' er jttdicial pro- 

So a Ism it is a well-known principle of construction that 

statutes should be construed so as to avoid unjust conse- 
quences«. 

In the ca*e of AVedderburn vs. 12 App. D. C. ( 485 
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in speaking of the claim of the petitioner that he was en¬ 
titled to a hearing before the Secretary of the Interior before 
he could he disbarred from practicing before the Depart¬ 
ment of the Interior, this court says: 

“But the right to submit argument is a valuable, 
although perhaps not always an essential, part of the 
hearing that constitutes due process of law. Whether 
the appellant was entitled to it in this case, and to the 
extent of his claim, depends upon the provisions of 
the statute law that has been enacted upon the sub¬ 
ject.” 


Viewing the statute under consideration with these prin¬ 
ciples in mind, namely, that it should be so construed as to 
avoid un just consequences, and that the right of a hearing is 
a valuable one, which may he regulated by statute, the only 
conclusion that can he reasonably and justly arrived at would 
he that the petitioner had his option to elect as to the manner 
of submitting his appeal. The proceeding in its nature is a 
judicial one, and we know of no judicial proceeding in this 
jurisdiction wherein a party is compelled to submit his case 
in writing without the concurrent opportunity of orally 
arguing same. In this connection it is to he remembered 
that in the case at bar the official life of the petitioner is at 
stake; that the result of his appeal may seriously affect him. 
and it is respectfully submitted that if there is any doubt in 
the mind of the court as to whose option is left the election 
as to the manner of a hearing, it should he resolved in favor 
of the person most vitally interested, namely, the officer. 

In construing this statute it must also he remembered that 
the intention of Congress was clearly to make the findings of 
the police trial board final, unless the officer, feeling himself 
aggrieved by the decision of that hoard should deem it wise 
to avail himself of his right of appeal. In other words, 
should the officer deem it best, to abide by the decision of the 
trial hoard the Commissioners would he powerless to order 
an appeal or to review the ease in any way. It follows that 


« 
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after providing for tlie determination of a case hv the trial 
hoard Congress by the act intended to proceed no further in 
legislating 1171011 matters of this character than to afford cer¬ 
tain privileges to the accused. We find in the first instance 
that he is given the privilege of an appeal to the Commis¬ 
sioners, which he only could exercise, and which, if he in¬ 
tended to avail himself of, must he exercised within live days 
by some allirmative act on his part in writing, which was an 
absolute right accorded him. and could not he qualified or 
taken away in any manner hv the Commissioner. In the 
very same sentence we find that the hearing on appeal, which 
hearing is a privilege granted the accused, may he submitted 
either orally or in writing. The granting of this right of 
appeal to the ofheer being altogether a privilege to him alone. 
an(1 not hcin ^ which is reciprocal to the Commissioners, 
nnd it being the officer who has to do the submitting of argu¬ 
ments. it could hardly be argued that in the absence of ex¬ 
press declaration by the legislature to the contrary the right 
to submit his reasons orally or in writing is not just as much 
a privilege extended to the officer by the words “hearings on 
appeal to hi sahmittnl either oral!,, or in writing” a< h the 
right of appeal itself. Clearly, had Congress intended other- 
wi>e they would have added the words “at the election of 

‘ 1P . .. «r language to that effect Of ,1,/ 

the Commissioners have the right to make reasonable rules 

as to the manner ami progress of said hearing and the time 
to be consumed by same. 

, T'" I>i : ,r iV t .°, f 1 Co . . * ™1«1 I'.v a triumvirate, and it 

had been judicially deter,nine,1 by the court below in another 
ease that the hearings on appeal must he had before the full 
>o< \. | he advantage of an oral hearing van. therefore. l>e at 

once realized. Before the present regime the Commissioners 
found time and opportunity to hear appeals orally, and we 
know of no public matters that have made the work of the 

present body more arduous than that of the former Com- 
missioners. 




It is argued that attorneys representing appellants would 
not he prepared when oral hearings were had. We think 
that if that presumption is to he entertained the records of the 
court below, as shown hy the case of one Clark against the 
Commissioners, in which it is alleged that the Commissioners 
assumed to act on his appeal from the finding of the trial 
hoard before the record which they were to review had been 
written up, afford a presumption that an appeal submitted 
in writing would not he properly heard and considered bv 
the C ommissioners. 


When ill is art of .June 8, 1000, was passed, and for some 
time prior thereto, it was the duty of the Commissioners to 
and they did retry eases on appeal, so that the appeal in 
ellect was in the nature of a new trial. Such retrials requir¬ 
ing more time than the Commissioners eould fairly give to 
such cases, Congress evidently passed this act to relieve them 
fiom that extra work, and at the same time endeavored to 
preserve to the accused olliocr the benefit of presenting his 
case to the Commissioners in such a way as might liest repre¬ 
sent his claims. The statute says that “the hearings on appeal 
to he submitted either orally or in writing.” Submitted by 

bom . I he petitioner must submit the ease for hearing_ 

that is, he must explain the record, which shows the facts, 
and must have the right to present the law. 

It follows that in the absence of any legislation to the con¬ 
trary the only reasonable construction of that section of the 
statute is that the accused officer has his election to submit 
his appeal either orally or in writing. 

There are some points made by the appellants in their 
brief which we will endeavor to answer. 

It is strenuously insisted (App. Br., p. 10) that in view of 
the provision of the act of 1000 “that the rules and regula¬ 
tions of said Metropolitan police force heretofore promul¬ 
gated and in force are hereby ratified and shall remain in 
force until changed, altered, amended, or abolished by said 
Commissioners,” and a regulation of the Commissioners that 
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"all appeal* shall he heard hv the Commissioners on the tes¬ 
timony taken before the trial board and hriefs or written 
arguments, unless the Commissioners, for good cause shown, 
shall direct otherwise,’’ it is plain that the Commissioners 
cannot he required to hear oral arguments on any such ap¬ 
peal. I hole arc three answers to this contention: (I) this 

rule or regulation of the (a.issioners is not in this case 

for the reason that it was not made a part of the answer of 
the Commissioners and was not therefore he fore the court 
Mow, nor considered by the court below: in fact we have 
no recollection of any reference being made to it in any 
argument of counsel before the court Mow: {•>) the statute 
itsell provides for the retention of the rules and regulations 
•ol sai.l Metropolitan police force heretofore promulgated and 
m force. I'his provision refers to the conduct of the police 
force and cannot by any reasonable interpretation be said to 
include rules and regulations made by the Commissioners to 
govern themselves, and (:{) that no matter what the prior 
regulation of the Commissioners may have been the specific 
provision ui the statute that appeals may be submitted orally 
or in writing abrogates that rule or regulation. In fact the 
very contention of appellants strengthens the position of the 
petitioner. If Congress had before it that section of the 
regulations of the Commissioners that appeals should be 
heard “on briefs or written arguments, unless the Commis¬ 
sioners for good cause shown direct otherwise.’’ then it would 
have been useless and only tend to confusion for Congress to 
specifically legislate by the act of 1001! that the appeals should 
be submitted either orally or in writing. It mav be that 
< "tigress was cognizant of this regulation, and for that reason 
put into the act ol 1001 ! the provision with reference to oral 
hearings. The existence of this regulation of the Commis¬ 


sioners prior to the legislation of 1000. we think, only lends 
color to our construction of the statute. 

It is then contended (App. Br.. p. 10) that if the siatute 
is inconsistent m first stating that the appeals should he 
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submitted either orally or in writing, and then bringing 
forward by its last provision all the existing rules and 
regulations of the Commissioners, the bust provision in order 
of position should control. \V e respectfully submit that 

ns is not a true rule of construction in a case of this kind 
where we have a specific reference to a subject in the first 
instance and only a general reference in the second in¬ 
stance. It is usually held that the intention of the body 
passing statutes is found in particularly referring to a sub¬ 
ject rather than in an omnibus clause referring only gen¬ 
erally thereto. 6 

Appellants next contend that the Commissioners in case- 
of appeals of this kind, act as administrative officers, and 
the court below erred in assuming that they acted as a 
quasi-j.id.cial tribunal (pp. :>0. 24 of lir.); this in the 
teeth o their very answer stating that in hearing appeals 
hey sa 'as an appellate tribunal,” and that a- such tri- 
unal they have the inherent power to determine whether 
t ie\ will hear .such appeals orally or in writing (R n 8) 

H»t be that as i, may, there can be no question hut whi 
the hearing before the trial board is a quasi-judicial hearing, 
and the Commissioners, in appeals, review the findings of 
such a hearing. Congress has specifically provided for the 
trials of officers when charged with misconduct, and has 
not lodged in any administrative officer of the District the 
power of removal of police officers without such a trial 
although the Commissioners have the power of appointing 
such officers. It cannot be contended for a moment that 
the Commissioners could, for any reason of their own re¬ 
move a member of the Metropolitan police force before he 

1,11,1 hlS <h,y 1,1 ( ' ou ;' t before 'He police trial board and an 
opportunity to defend. Congress went so far as to guarantee 
to linn the right of representation by counsel. This right 

to a hearing is therefore jealously provided for bv the legis- 
lation hereinbefore set forth. 

Appellants’ citation from Dillon on Municipal Corpora¬ 
tions (p. _0, App. Br.) is not apt. It will be seen upon a 
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reading of this quotation that Mr. Dillon does not refer to 
an enforced hearing of charges against an officer because of 
any statutory law requiring same, hut only to cases where 
the administrative otiicers may elect to give a hearing, not¬ 
withstanding their power of summary removal. 

In the case of Schmidt v*. Hoyle, f>4 Neb., 3S7, recited 
lioin at large by appellants, it will be noticed that the court 
states: -It is very evident that while the Constitution be¬ 
stows the right to a hearing in the highest court of the 
State, It does nqt undertake to regulate the method of pro¬ 
cedure thereof. ( ongress in this case, however, has under¬ 
taken to regulate the method of procedure before the Com¬ 
missioners on appeals, in one particular at least, when it has 
>aid that such appeals may be submitted either orally or 
m writing, after conferring the right of submitting an ap¬ 
peal upon the accused officer only. This right of the ac¬ 
cused oflieer is so firmly preserved and the power of the 
Commissioners so restricted that the latter are forbidden to 
enlarge the recommendation of the trial board as to the 
punishment to lu* inflicted, their only authority being to 
reduce or modify those findings (R.. p. 4). 

for the reasons hereinbefore given, it is respectfully sub¬ 
mitted that the court below properly issued the writ of 
mandamus as prayed, and that said order of the court 
should not he disturbed. 

Respectfully submitted, 


WILTON J. LAMBERT, 
RUDOLPH II. YEATMAN, 

Attorneys for Appellee. 
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